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—xceptions to Patent Rights lu TRIPS

» lus19usn 289 TRIPS a1 “limited exceptions” o

gNAIDENNABDBALINUTZANHNNY

private use laaiuni aalaiadselagudIual wuy fair use lWszuuaaans

scientific use lFNDNISNAFDINNINSANEHS ADLND LRLAAAINNLALIINHNS
Datngsngazid g an1s U AN Da1615 LAY LazinanmuInIsnIamnalulas

prior use HndpsniudvnsUyAnan lN1ssERBTNINBNINABSUENS LIRS Uala
W lieasuansiins Aawnuiuamnuau ) suunngrang ina@suaniiul il
NIM5T 36 253AFDI (2)

traditional exception for pharmacists Aan1stasaNg NIz 18N luaawns
‘8% a8 NN INad UK 36 155A609 (3)

Q%
NANANNISL59) GATT 581N gdudaas Nilssya
waguannisenuitiuge g nanamdunisaniwiunis
M luagnanuiuly Article 30
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TRIPS Article 30:
—xceptions to Rights Conferred

Members may. provide limited exceptions 1o the
exclusive rights conferred by a patent, provided that

such exceptions

® do not unreasonably conflict with-a normal
exploitation of the patent and

® do not unreasonably prejudice the legitimate interests
of the patent owner,

taking account of the legitimate interests of third
parties.

Copyright  1989-2008 by Lerson Tanasugarn. All rights reserved. Licensed for use in DIP’s Patent Agent Training Program, 2008.




ANNATEUANADITRENLIN LN Article 30 9977

WTO WI/DS114/R 17 March 2000

ANHUZNITNLIU ADNLINDUT) TRIPS Article 30

gaaniuaaaduniasnisnsnnnnis Agreement on Technical Barriers to Trade, Article 134 ﬁmﬁmsu,amw%aﬁmﬁ
ApafigauLan (east trade- 2.2 Usuindanidnazaaenlvinila (ensure) ... . 7 -
restrictive possible) Agreement on the Application of Sanitary and NIUNU

Phytosanitary Measures 816151 5.6 Uscineanngn
eAoevin lviuila (ensure) 21 ...

Fasniiuaasfinnuanduadwsuisy GATT 1994 Article XX (b) snviuila “protect 19 B ANANIINN AN

Taziasnaztsznslatlsznnswiie  human, animal or plant life or health” Seeeraesert .
anidlandna lsel elonigrssnie

ﬁaﬂﬂﬁumui’mqﬂsgmﬁ Yapoan Agreement on Technical Barriers to Trade, Article
aNNLEea lunasuliNalseaAnens - 2.2
Weauvinnlyuanyiy

ganlvngaanin lunsdawie (in- TRIPS Article 13 (copyright) “confine limitations or *|ajsfa@udnaaaiiunsdi
certain special cases ¥i3a NI exceptions to exclusive rights to certain special
fair use) casses ...” LRNWIS

TRIPS Article 17 (trademark) “may provide limited

exceptions to the rights conferred by a trademark,

such as fair use of descriptive terms, provided that

ganlvidanslgUsslominnung  laifie1d1 unreasonable @171 unreasonable = 1Ay
YDIRNIIENG W Iviidontdane e o
U528 9a U USITHIDINNIIANS dNAI3 UeNaUagnig
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Taagnanvsa l2n3suis linse luiinaaunissienisaansisuny nid lagliagaalaisauumnnest oo 3

= v.:'.l -4 U P=Y =] P="] v a 3’1 o
() NMSEFBNURNZNBAN IIFILNNE Tasdsenouizndn LrnssnaRilsznaulsafatly 538NN
ADNANNUNTIAINETD
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MNENSIRMERINaNEIRs AInaAUDIEAY

(¢) msldansaizuunsstausnlasuansinsninginuaisa 1a399ns nseatnInianansazaslsenei
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nsainsansnanlagianluszanninsitiunisgiasnvselngaiifmg wazinudaldansalasnaniuse
Wi

(o) MsleaUnsaizautunistseavgnlasuansinsningny n1sa3en1siieL vseansalduzasainiAsny Wie
gLz lsanenluAnisayn ¥aeNanassnINlsanean g UMSANATEIENS NS
Usanelnziiundasiais lunsalfiennaguvsasunivuzainanlahanlusseandnsdunistesivie
Tasa1ifLe

(o) 1517 28 d3p 28 tauaze WianaNlus TR N-3NT BaRERATINNENEIRS Mngnseandiinsle

YN NInaULAN IRNER N3 ILNAAAINAINAIILED
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[M15197 36 293Aaa4] AnnlurssantelulFisauun
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14l saslidnnanislduselasinnnfzasmssanaing uazli
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fasliganenaslgUszlagininlng HRLR e

YDINNINANDLAT [LAUANAT] 03]

«  lLaivinlidands Avanaas] 6o
U5zl 82D UADUSITNADINNI

233 H s andiing

= 1|5zl UADUSITNYDIRNIIENS LR

lamlvdanids inuanms] fa

Copyright  1989-2008 by Lerson Tanasugarn. All rights reserved. Licensed for use in DIP’s Patent Agent Training Program, 2008.




N15N5eNLe o) inadszlasd lunisf@ne) ARAIY NAaBY ¥Ip338
(Experimental Use)

* pRaENNYaINITNSENNULTIYN experimental Use Tuagiseine
(New Zealand)

o = Y v 4 = < & o 4 ' oY . .
» AsnsEnLie I lainasdssiuguunianuleasngls (determining how the invention
WOrks)

NIz laRIsanNrIaaLLIIREpIN13USEREg e (determining the scope of the
invention)

nIsnseiNanagauIigenaansitulllaasamss b (determining the validity of the claims)

° = o ~ Pypapn.g & oY) A Yoo v
N1INIEMINDAIN NAMUINISLSEA¥F IRAZU SINNINITHIANHUENUR LHanEDN1T lgeu

1 = 4 3’/ g d v E . x v
Elwammﬂ’rsﬂi::ms}guu (seeking an improvement to the invention, including determining
new properties of, or new uses of, an invention)

[ Y @ v 1 %4 o [~ v Y P2
= liladsaulinseeg nunidunisan uanssqRoulalusy
Uszlaman i)
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\1n3m; Experimental Use luanss

= Common law research exemption

Sunnauail 1813 luas Whittemore v. Cutter

Tazagy desnuiuilldiunisnaassdl “merely for philosophical experiments; or for the purpose of
ascertaining the sufficiency of the [potential invention] to produce:its described effects.”

1988 John Madey snagasuazvasilfiiinas Free Electron Laboratory (FEL) anannIngnag Stanford
Ui Duke Tasadugnsednsoasansiinsaesdunlanuasasialueslfitnig andullaann Madey
uwanaany Duke wazgnilanain ua. I9a1aan iwaravljuanisgsasny Duke siany Madey Way Duke
2002 @a US Court of Appeals for the Federal Circuit dannwinsnan Madey v. Duke University fiuaia
aniiuilliuen Tnalililddaanduidmsunimaspemtuliivaasnanuesasanih ingsnang
PDIRONNAIINBLUNAENGLRS (in Keeping with the alleged infringer’s legitimate business)

= Statutory experimental use privileges nansAgaEaNEENHS

1984 Roche Products v. Bolar Pharmaceutical-nsai Bolar #1das flurazepam HCl anagdssinanInaa
auvnZayataYzauMsiisuen laansnse Dalmane 283 Boche nuasvanangas faindunsazia
AnBiins nsadiunanasun is solely for business reasons and not for (1) amusement, (2) to satisfy idle
curiosity, (3) or for strictly-philosophical inquiry:

1984 syanisannguiisudlangranadnsing uasnquuigeIvsiazan Banaus 31 Hatch-Waxman
Act sanligagniunisaslinansiing L “uses reasonably related to the development and submission of
information under a Federal law: which regulates the manufacture, use, or sale of drugs.” [Section 271-
e-1 of the Drug Price Competition and Patent Term Restoration Act, informally known as the "Hatch-
Waxman Act" (Public Law 98-417)]

1988 aggdaaniiniludendnivasnansunaininlaa Generic Animal Drug and Patent Term

Restoration Act.
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- Berne 9(2) | Thai Copyright 32 TRIPS 13 TRIPS 30 Thai Patent 36 Secon

[Copyright] NGS5 mla [Copyright] Members may provide | g lurs5ANIN LA
It shall be a ANSNTENILAGIU Mermb ol Tmivauunn

o o o embers sha . >
matter for duiidadnsuag e it (1) nsnszinles wia
legislation in the i confine limitations N ) -
countries Of the uﬂﬂfﬂuﬁ’EJW‘Ju or eXC.ep‘ho-ns to yicu ?ﬁu uﬂ’ﬁﬂi‘l‘hﬂ
Union to permit | ZUUAIAY exclusive rights to ANAII NEaDY i
the reproduction 398 NN

of such works in

special certain special [Chapeau for certain special limited exceptions [Only for (1), i.e.
case or cases, the whole fair cases not a chapeau for
Iimited. use provision] the whole
exception exception list]

provided that to the exclusive rights
such conferred by a patent,
reproduction provided

that such exceptions

conflict with | does not conflict |wnlidnsian1s | do not conflict do not unreasonably | gaglaisnsanisley

a normal : . . . ) " i

exploitation with e? nc_)rmal wa9vUselany with e? no_rmal confll.ct v_\nth a normal ﬂsziﬂwumwuﬂﬂ G984

of the work | €Xploitation of exploitation of the |exploitation of the s ANEL S Las
the work and work and patent and INTNEANDUAT LAy

ININUDUNAVEAND
ANUNFAVDY
NYaNAYEANS LAY

unreasonably | does not lsinsznunsztiiou | do not do not Tivinlviidanidase

prejudice the | . conabl = o oo v, unreasonabl unreasonably prejudice
legitimate Y |feEnsduzausms y v prej

eas eas ol : Usela91idutaU655H
interest of the | prejudice the prejudice the the legitimate interests of Y A aw A
right holder | Jegitimate ﬂi;]ﬁw]fm?q <. |legitimate the patent owner, taking HENHVNENOLASLNY
interests of the  |t31DNAVEANDLNU | jnterests of the account of the legitimate | ANAYT
author GEMZeR] right holder. interests of third parties.




b %4 Q/

el aNLT1f

s
» lunsilgasdzand
= Berne Convention Article 9 (2) waz TRIPS Article 13 nannidtlssmaanignananaaasniiy
Ansungiien @uluandnalesEgne) 2e9a2ans LnnizlunsainiasuI9esg (certain
special cases) ZaasaHNNEEnuN LU NERau s saEaulan 1 2aanisaniuEns
WsvsziuaiRaaans w.a. 2537 leundaulan 2 was 3 lu TRIPS Article 13 (waz Berne
Convention Article 9(2)) #nlaluaaa (chapeau) 289310157 32 (La2a19a4 luNIns1 33, 34
ez 35)

» lunsoivasansuns

= lunsalaesdoulausnlunisantiuansuu TRIPS Article 30 suanalvissnaaundnd da
ANLIUBENNINNA (imited exception) AB4ANBUALNLAEI TenpeAIN lTgazaauninsdizes
a2ENs
Wz TiaRansunT W.f. 2535 tainwaulalu TRIPS Article 30 anlalilusnsi 36
1550829 2taunHe wnunazin 1613999 (chapeau) 2898710151 36 155A8D9 NIH
asanaulylu TRIPS Article 30 thgngasnuiaaunile aaidlunsdidansaila (19N
1) F9naelaaaulan 2 was 3 AInaiEnlsenay §HUNIATT 36 155AFDI WIEUDUY
ngrisnglnglilaldtanlanina s wszasyinlduaunusigasniuansias
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MI8819AD5 U9 Berne Convention
Drafting Committee Report (1967) naad fair
use waz compulsory licensing 2a9a268ns

"It it is considered that reproduction conflicts with the normal exploitation of the work,
reproduction is not permitted at all. - If it is-considered that reproduction does not conflict with
the normal exploitation of the work, the next step would be to consider whether it does not
unreasonably prejudice the legitimate interests of the author. Only if such is not the case
would it be possible in certain special cases 1o introduce a compulsory license, or to provide
for use without payment. A practical example may be photocopying for various purposes. |If it
consists of producing a very-large number of copies,; it may not be permitted, as it conflicts with
a normal exploitation - of the work. It it implies a rather large number of copies for use in
industrial undertakings; it may-not-unreasonably: prejudice the legitimate interests of the author,
provided that, according to-national-legislation, an equitable remuneration is paid. If a small
number of copies is made, photocopying may be permitted without payment, particularly for
individual or scientific use." [Report on the Work of Main Committee | (Substantive Provisions of
the Berne Convention: Articles 1 to 20), paragraph 85, in "Records of the Intellectual Property
Conference of Stockholm, June 11-duly 14, 1967", World Intellectual Property Organization
(WIPQO), Geneva, 1971, Vol. Il, pp. 1145-1146. Quoted in WTO document WT/DS114/R]

Copyright  1989-2008 by Lerson Tanasugarn. All rights reserved. Licensed for use in DIP’s Patent Agent Training Program, 2008.




lugnsanislauszlanimninfanignssdnduns [INuanals]

(do not unreasonably conflict with a normal exploitation of the patent)
(ngrxng Inalau@sau taking account of the legitimate interests of third parties wana19%1n)

exploitation = n5lgUseleaw vsan1svidszlaay wutunias

lselamii@awtiag ¥sa commercial activity by which patent owners employ: their
exclusive patent rights to extract economic value from their patent [WTO Panel]

normal = annydnfi (normaltive standard of entitlement) N UNUANHULIDIRAFINNTIN

The normal practice of exploitation by patent owners, as with owners of any other
intellectual property right, 1S to-exclude all forms of competition that could detract
significantly from: the economic: returns-anticipated from a patent's grant of market
exclusivity. The specific forms of patent exploitation are not static, of course, for to be
effective exploitation must adapt to changing forms of competition due to
technological development and the evolution of marketing practices. Protection of all
normal exploitation practices Is a key element of the policy reflected in all patent laws.
Patent laws establish a carefully defined period of market exclusivity as an
inducement to innovation, and the policy of those laws cannot be achieved unless
patent owners are permitted to take effective advantage of that inducement once it
has been defined. [WTO WT/DS114/R 17 March 2000]
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Timlidendasoilszlaninugausssnanignsansiinsiiuanals

(do not unreasonably prejudice the legitimate interests of the patent owner)
(nquune Inald@ay taking account of the legitimate interests of third parties LanaA1NYIN
WwszsaNedlu nenszile o weilszlazdlunisfne ARAIY NAaDY KIDIVLLAT)

x |egitimate interests HAINHNILNINNNIA legal right A
NENsIANSaITAR UALUMENAgYNIE NYNIEANN
avUszlarupurpusssulagnasanaInulauns
A513ENINENBY NIpANNIRST I lUTIAN
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110157 36 2153Aa04] annlurssanils lilnhisauun

'
aAad vV oY =\

(0) [Prior Use] NSHARKNARAMNYSE LlBNIINIBAINENIIANDUANT LA

u
L4

nzidsull FHAANARANNYIDH InsINABAINa1ale (@) Usznai
fanisvsn (b) Jieseslia psasldiialsenaunanisandnald () lag
§936 (d) NOUINBUIDIUENSUAT LU ZaIUIINT () TasKnanwIn o
nyINat It luiivasunlssaensaansiiisuil na Tealaiagnis
TMINALURINIATT oo N7
puNIFIUR Aiszhnslanau uananliinlaasuansing sreeunuliifiuanudunisnisan
wazavvzkan laee wsaud ly g lnswan aulianataladntunisiindalfunsvaialusy
210119n3 AT WNiszauglanvad (@earalansudndlschus lanan) uainllaasudndins
nou elaandsamunan First To Fle (81631 16) taznanaazlasudnsuns lunae
waEnUszinguaglanistssirsaaseninney flasudasniin Waasandanansmun wiald
nssnInme lUla winisUszausutazlasunIsaansdaudnsunsua?
lunsainilad 9 Priority Right wngassuansiins (laiuiuszasaanudssaullne)
DUANA MARNIZNAANAAAY NU1IANSINIE  LNaYNA1Y2NE W UUALININE WS IZUAAR
Hunlailanslaszananiaiuansn @slaliiansaiinis lfunsvaalusizananans)
IDUARRLNYLS VSN InaBNAITTINNISIaNEdan dasniuilfasnuaanwly welusn
Uszinaunsilszimeaanaazayananann i)
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A1asulgaad WITO Panel

The normal exploitation of the patent consisted of ‘the full-enjoyment of all
patent rights which had a direct or indirect commercial significance. - Given that
the prior use right, as defined above; did indeed allow, albeit seriously
restricted, commercial acts carried out by the prior user in-competition with the
patentee, there existed indeed: a:conflict-with-the-normal-exploitation of the
patent. The remaining question -was whether this conflict -was not
unreasonable. In the light of the situation in relation to novelty and prior use, as
described above, the fact that the patentee had indeed not been the first to
make the invention; but: that someone - else -had made the invention objectively
before him;, created a certain:degree of relative "weakness™ of his patent vis-a-
vis this prior inventor-and justified that this prior inventor/user could continue to
perform:the -very restricted -actsallowed by the exception. It was also
noteworthy that this relative weakness of his patent was largely preferable for
the patentee to the situation where the prior inventor/user would have gone
public, thus defeating the patent application in the first place. Therefore, the
"prior use’ exception did not unreasonably conflict with the normal exploitation
of the patent. [WT/DS114/R 17 March 2000]
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(1051 36 I55Aand] AnnluIssantelalgisauun

() NTe3ENE@NIzIEaIN luasnnng Tagilsznay
ANIN NBNTINvIBRLsznaulsAfaLly 3INNINTNIEN6D
HANANNFIAINGT?

1381N27 traditional exception for pharmacists tnNaunun
agilumAI313Usn<g 209 TRIPS

HugpenIuNeUaINURAN SN LR ININILAZDUNNE
vINEEEYia i)

laileinasuangniili mass production

ANSLASINET = HAG
NISNIZNIADRARAUNYT = N3 LTI NNNAGLEAD

Copyright  1989-2008 by Lerson Tanasugarn. All rights reserved. Licensed for use in DIP’s Patent Agent Training Program, 2008.




(1051 36 I55Aand] AnnluIssantelalgisauun
(@) NM3n3zvla 9 iheanunIszadunsisusd lasgasi

19Uz ENANIZNAR TIHUIE NIAUNAITIRFANUN IO

=

ANSUNINANINEANDUAT ANNAIIFUDIE S

N1M31 36 133AaaN (4) ldnaasnarnanssazlae asannisngnagNle
IMNNHANILVDIANITAI)

1984 sﬁamaaﬂﬂg‘ﬁmﬂLLﬂ“’Lﬂﬂgwmﬂawﬁum LAZNHVNIL DIV
g1 13andue) 21 Hatch-Waxman Act SN N2 aNIUNITAINA AN LIRS

T “uses reasonably related to-the development and submission of
information under:a Federaliaw - which regulates the manufacture, use,
or sale of drugs.” [Section 271-e-1 of the Drug Price Competition and
Patent Term Restoration Act; informally known as the "Hatch-Waxman
Act" (Public Law 98-417)]

a1 luddpaniuil gnssandunsen azlanisunznanaialuaniduasa
dnaasani nnusEnen generic azinudayalananazandunsiiausn
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(@) nsldaunsaizudunisusshnsnlasuansinsmineinufiiee 1A3e9ans
308 1UN501D U2B 5 DR IUSUNANIDUANAURID U NI B AITNANRITERINY

Uszne 1nganunIsANasasansunsssdssmaingiiunifegais  lunsanise
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AUNIAINAIINULS DU

= fiailasnusagndansaniniaunisashil iinsaninastsehugnlasuansiing
Talulsznelng

aoiiuEazassaneandunifiiiaudaaaaANAnNatsErINsEne
WnenunIsaNAINaNSLRTssEmelngnilunifagaan [TRIPS. Paris
Convention, PCT lulsizn]

Hunsainsaasnanlagnanlusigoanansiunissasaalagaiitive

o [~ v v o aJ 1 Y p=| &
Miueaslransninsnaninuizaul
anduasasty astlilgaasniiuluninsy 36 355ada4 (6)
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() nsldadnsaigailunisiszausnlasudnsinsnineginy a3
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|2 W.A. 2548 uAIUSENRR 1in Felananasiadizialssidansiudaiwdinasnauangans
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